STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

DI VI SION OF ALCOHCLI C BEVERAGES
AND TOBACCOQ,

Petitioner,
VS. Case No. 04-3166

CEBATI EN AND MARC DI ERESTI L,
d/ b/a FOOD MARKET NO. 2,

Respondent .

N N N N N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on Novenber 1, 2004, by video tel econference, with the
Respondent appearing in Ft. Lauderdale, Florida, and the
Petitioner appearing in Tallahassee, Florida, before Patricia
Hart Mal ono, a dul y-desi gnated Adm nistrative Law Judge of the
Division of Adm nistrative Hearings, who presided in
Tal | ahassee, Florida.

APPEARANCES

For Petitioner: Benjamn G Snipes, Esquire
Depart ment of Busi ness and
Pr of essi onal Regul ation
O fice of the General Counsel
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202



For Respondent: Cebatien Dierestil, pro se
2519 North Andrews Avenue
Wlton Manors, Florida 33311

STATEMENT OF THE | SSUE

Whet her the Respondents conmitted the violations alleged in
the Adm nistrative Action dated June 22, 2004, and, if so, the
penalty that shoul d be inposed.

PRELI M NARY STATEMENT

In an Admi nistrative Action dated June 22, 2004, the
Depart ment of Business and Professional Regul ation, D vision of
Al cohol i ¢ Beverages and Tobacco ("Division") alleged in Count 1
that, on or about June 2, 2004, Cebatien and Marc Dierestil,
d/b/a Food Mart No. 2 ("Food Mart"), permtted the possession of
al cohol i c beverages on the prem ses of the Food Mart, which
coul d not be sold under the Food Mart's l|icense; alleged in
Count 2 that, on or about June 2, 2004, the Dierestil's offered
for sale at the Food Mart unstanped cigarettes with the intent
to willfully evade paynent of the tax on the cigarettes; and
all eged in Count 3 that, on or about June 2, 2004, the
Dierestil's possessed cigarettes purchased froma person who did
not hold a wholesale license permt to sell cigarettes. The
Dierestil's tinely disputed the material facts alleged in the
Adm ni strative Action and requested an adm ni strative hearing.
The Division forwarded the matter to the Division of

Adm ni strative Hearings for assignnent of an admnistrative |aw



judge. Pursuant to notice, the final hearing was held on
Novenber 1, 2004.

At the hearing, the Division presented the testinony of
Cebatien Dierestil and Shawn Kehoe, and Petitioner's Exhibit 1
was of fered and received into evidence. M. Dierestil testified
on behalf of hinmself and Marc Dierestil, his partner; he did not
of fer any docunents into evidence. At the Division's request,
of ficial recognition was taken of Sections 210.15, 210. 18,
562.02, 564.02, 568.01, Florida Statutes (2004).!

The one-volune transcript of the proceedings was filed with
the Division of Adm nistrative Hearings. Neither party filed
proposed findings of fact or conclusions of |aw

FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the
final hearing and on the entire record of this proceeding, the
followi ng findings of fact are nade:

1. The Division is the state agency charged with
adm nistering Florida' s al coholic beverage and tobacco | aw.

§ 561.02, Fla. Stat. (2004).

2. The Food Mart holds a Series 2-APS |icense, nunbered
16-13705.

3. On June 2, 2004, the Division conducted an inspection
of the premi ses of the Food Mart. The inspector found siXx

bottles filled wwth a creamcolored |liquid. One bottle was on



the counter, next to the cash register, and the other five
bottl es were inside a cabinet behind the cash regi ster, wapped
I N newspaper.

4. The bottles contained a honemade Haitian beverage
called crenasse. A friend nade the beverage for M. Cebatien
Dierestil, who intended to serve the beverage at a party at his
home. The person who nmade the beverage took the six bottles to
the Food Mart to give it to M. Dierestil, but M. Derestil was
not in the store at the tine. A Food Mart enpl oyee pl aced the
bottl e of cremasse on the counter, even though it was for
M. Dierestil's personal use.

5. Cremasse contains a small anount of al cohol, but
M. D erestil did not know the exact anount.

6. During the inspection of Food Mart on June 2, 2004, the
Di vision found 97 packages of cigarettes offered for sale that
did not carry the stanps indicating that the applicable taxes
had been paid on the cigarettes. Sone of the 79 unstanped
packages of Newport cigarettes and of the 18 unstanped packages
of Marl boro cigarettes were comm ngled with other packages of
cigarettes displayed over the cash register, and others were in
full cartons placed in the area where the extra inventory of
cigarettes was kept.

7. The cigarettes were purchased froma person that cane

by the Food Mart, and the invoice for the cigarettes was not



anong the invoices M. Dierestil provided to the Division's
inspectors. M. D erestil was not aware that the cigarette
packages were supposed to carry tax stanps.

8. The Division failed to present evidence establishing
the al coholic content of the liquid inside the bottles found at
t he Food Mart.

CONCLUSI ONS OF LAW

9. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Fl ori da Stat utes.

10. In its Admnistrative Action, the Departnment seeks to
i npose penal ties agai nst Cebatien and Marc Dierestil that
i ncl ude suspension or revocation of their al coholic beverage
license and/or the inposition of an adm nistrative fine.
Therefore, it has the burden of proving by clear and convinci ng
evidence that the Dierestils commtted the violations alleged in

the Adm nistrative Action. Departnent of Banki ng and Fi nance,

Di vision of Securities and Investor Protection v. Gshorne Stern

and Co., 670 So. 2d 932 (Fla. 1996); and Ferris v. Turlington,

510 So. 2d 292 (Fla. 1987).
11. Each of the three counts of the Adm nistrative Action
is predicated on a violation of a provision of the Florida

Statutes. Such a violation can formthe basis for the D vision



to take disciplinary action against the holder of a |icense
under Florida' s Beverage Law, pursuant to Section 561. 29,
Florida Statutes, which provides in pertinent part:

(1) The division is given full power and
authority to revoke or suspend the |icense
of any person holding a |license under the
Beverage Law, when it is determ ned or found
by the division upon sufficient cause
appeari ng of:

(a) Violation by the licensee or his or her
or its agents, officers, servants, or

enpl oyees, on the licensed prem ses, or

el sewhere while in the scope of enpl oynent,
of any of the laws of this state or of the
United States, or violation of any nunici pal
or county regulation in regard to the hours
of sale, service, or consunption of

al cohol i c beverages or license requirenents
of special licenses issued under s. 561. 20,
or engaging in or permtting disorderly
conduct on the licensed prem ses, or
permtting another on the |icensed prem ses
to violate any of the laws of this state or
of the United States. A conviction of the
licensee or his or her or its agents,

of ficers, servants, or enployees in any
crimnal court of any violation as set forth
in this paragraph shall not be considered in
proceedi ngs before the division for
suspensi on or revocation of a |license except
as permtted by chapter 92 or the rul es of
evi dence.

(3) The division may inpose a civil penalty
against a licensee for any violation
mentioned in the Beverage Law, or any rule

i ssued pursuant thereto, not to exceed
$1,000 for violations arising out of a
single transaction. |If the licensee fails
to pay the civil penalty, his or her license
shal | be suspended for such period of tine



as the division may specify. The funds so
collected as civil penalties shall be
deposited in the state General Revenue Fund.

Count 1
12. In Count 1 of the Administrative Action, the D vision
charged that the Dierestil's violated Section 562.02, Florida
Statutes, on the grounds that the six bottles found on the
prem ses of the Food Mart contained an al coholic beverage that
could not be sold under the Food Mart Series 2-APS |icense.
Section 562.02, Florida Statutes, provides in pertinent part:
It is unlawful for a |icensee under the
Beverage Law or his or her agent to have in
his or her possession, or permt anyone el se
to have in his or her possession, at or in
t he place of business of such |icensee,
al cohol i c beverages not authorized by law to
be sol d by such |icensee.
13. The Series 2-APS |icense held by Food Mart authorizes
t he package sale of beer and wine. See Fla. Adm n. Code R 61A
1. 013.
14. "Al coholic beverages" are defined in 561.01, Florida
Statutes, as follows:
(4)(a) "Alcoholic beverages" neans
distilled spirits and all beverages
contai ning one-half of 1 percent or nore
al cohol by vol une.
(b) The percentage of al cohol by vol une
shal | be determ ned by neasuring the vol une

of the standard ethyl alcohol in the
beverage and conparing it with the vol une of



t he remai nder of the ingredients as though
said renmai nder ingredients were distilled
wat er .

15. Based on the findings of fact herein, the D vision
failed to prove by clear and convincing evidence that the
Dierestils violated Section 562.02, Florida Statutes, because it
failed to prove that the liquid in the bottles on the counter
and in the cabinet of the Food Mart was an al coholic beverage as

defined in Section 561.01(4), Florida Statutes.

Counts 2 and 3

16. In Count 2 of the Admi nistrative Action, the Division
charged that the Dierestil's violated Section 210.18(1), Florida
Statutes, by offering for sal e unstanped packages of cigarettes
and that such violation was "within 561.20(1)(a), Florida
Statutes."

17. Section 210.18, Florida Statutes, provides in
pertinent part:

(1) Any person who possesses or transports
any unst anped packages of cigarettes upon

t he public highways, roads, or streets in
the state for the purpose of sale; or who
sells or offers for sal e unstanped packages
of cigarettes in violation of the provisions
of this part; or who willfully attenpts in
any manner to evade or defeat any tax

i nposed by this part, or the paynent
thereof, is guilty of a m sdeneanor of the
first degree, punishable as provided in

S. 775.082 or s. 775.083. Any person who
has been convicted of a violation of any
provi sion of the cigarette tax |aw and who
is thereafter convicted of a further



violation of the cigarette tax law is, upon
conviction of such further offense, guilty

of a felony of the third degree, punishabl e
as provided in s. 775.082, s. 775.083, or

s. 775.084.

18. In Count 3 of the Admi nistrative Action, the D vision
charged that the Dierestil's violated Section 215(1)(b), Florida
Statutes, by purchasing the 97 unstanped packages of cigarettes
from a person other than one "hol ding a whol esal e dealer permt"”
and that such violation was "within 561.20(1)(a), Florida
Statutes."

19. Section 210.15, Florida Statutes, provides in
pertinent part:

(1) (a) Every person, firm or corporation
desiring to deal in cigarettes as a

di stributing agent, whol esal e deal er, or
exporter within this state shall file an
application for a cigarette permt for each
pl ace of business with the D vision of

Al cohol i ¢ Beverages and Tobacco.

* * %

(h) . . . Cogarettes may be purchased for
retail purposes only froma person holding a
whol esal e deal er permit. The invoice for

t he purchase of cigarettes nust show the

pl ace of business for which the purchase is
made and the cigarettes cannot be
transferred to any ot her place of business
for the purpose of resale.

20. Cebatien Dierestil admtted that the unstanped
packages of cigarettes found in the Food Mart during the

i nspection on June 2, 2004, were offered for sale and were



pur chased from an unidentified person who stopped by the Food
Mart. He was unable to provide the Division with a receipt for
the purchase of the cigarettes. The clear and convincing
evidence is sufficient to neet the D vision's burden of proving
that the Dierestils violated Sections 210.18(1) and
210.15(1)(h), Florida Statutes.

21. Based on the violations of Sections 210.18(1) and
210.15(1)(h), Florida Statutes, the Division is authorized by
Section 561.29(1) and (3) to revoke or suspend the Dierestils’
Series 2-APS |icense for the Food Mart or to inpose an
adm ni strative fine "not to exceed $1,000.00 for violations
arising out of a single transaction.” The Division has
promul gated penalty guidelines "which shall be inposed upon
al cohol i ¢ beverage |icensees and pernmttees who are supervised
by the division." The table included in Florida Adm nistrative
Code Rule 61A-2.022 provides that the penalty for a first-
occurrence violation of Sections 210.06(3) and 210.18, Florida
Statutes, is an adm nistrative fine in the amount of $500. 00,
pl us paynent of the excise tax owng on the cigarettes. The
penalty specified for a first-occurrence violation of
Section 210.15(1)(b), Florida Statutes, for "[p]urchasing
cigarettes for purpose of resale fromother than a |licensed
whol esal e dealer” is an adm nistrative fine in the anount of

$1, 000. 00. 2
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED t hat the Departnent of Business and
Pr of essi onal Regul ati on, Division of Al coholic Beverages and
Tobacco enter a final order

1. Dismssing Count 1 of the Administrative Action agai nst
Cebatien and Marc Dierestil;

2. Finding that Cebatien and Marc Dierestil violated
Sections 210.18(1) and 210.15(1)(h), Florida Statutes;

3. Finding that, because of these statutory violations,
the Division is authorized to inpose adm nistrative penalties on
Cebatien and Marc Dierestil pursuant to Section 561.29(1) and
(3), Florida Statutes;

4. I nposing an administrative fine in the anount of
$500. 00 and ordering paynent of the excise tax owi ng on the
unst anped packages of cigarettes for the violation of
Section 210.18(1), Florida Statutes; and

5. Inposing an adnministrative fine in the anmount of
$1, 000.00 for the violation of Section 210.15(1)(h), Florida

St at ut es.
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DONE AND ENTERED this 27th day of January, 2005, in

Tal | ahassee, Leon County, Flori da.

S

PATRI CI A HART MALONO

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 27th day of January, 2005.

ENDNOTES

1/ Al citations to the Florida Statutes herein are to the 2004
edition unl ess otherw se indicat ed.

2/ The correct statutory citation for this violation is
Section 210.15(1)(h); Section 210.15(1)(b) deals with the
renewal of distributing-agent permts.

COPI ES FURNI SHED

Captain Patrick Roberts
Departnment of Busi ness and
Prof essi onal Regul ati on
5080 Coconut Creek Parkway, Suite C
Margate, Florida 33063-3942
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Benjamn G Snipes, Esquire
Depart nent of Busi ness and

Pr of essi onal Regul ati on
O fice of the General Counsel
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Cebatien Dierestil

Marc Dierestil

2519 North Andrews Avenue
Wlton Manors, Florida 33311

Leon Biegal ski, General Counsel
Departnent of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Jack Tuter, Director

Di vi si on of Al coholic Beverages
and Tobacco

Departnment of Busi ness and
Pr of essi onal Regul ati on

1940 North Monroe Street

Tal | ahassee, Florida 32399-2202

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recomended order should be filed wwth the agency that w |l
issue the final order in this case.
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